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Don Johnson

From: William Solomon

Sent: Friday, September 22, 2006 4:00 PM

To: Don Johnson

Cc: Frits Riep; John Covert; mark.eisenberg@microsoft.com

Subject: Cable Division Framingham Decision

Attached.

Senior Discount issue Pages 77-81.

Upon reflection —just send the Senior Discount section to the Board of Selectmen.

Bill

9/22/2006
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b. Positionsof the Parties

(1) Comcast

Comcastarguesthat requiringa seniordiscountconstitutesrateregulation.288 Comcast

notesthat theCableDivision hasstatedthat “no statelaw or regulationrequiresanoperatorto

offer sucha discountandthus, the issueis left to licensenegotiations.”289Comcaststatesthat

stateand local requirementsgoverningratesarepermissibleonly to theextentthatthey are

consistentwith the FCC’s raterules.29°

Comcasturgesthe CableDivision to rejectFramingham’sargumentthat

Section623(e)(1)grantsit thepowerto requirea seniordiscount.29’ Comcastarguesthat this

sectionprovidesonly thatseniordiscountsarediscretionaryfor a cableoperator. Comcast

statesthat Section623(d)establishesa generalrequirementfor cableoperatorsto maintaina

“uniform ratestructure.”292 Comcastthenarguesthat Section623(e)grantstheCable Division

thepowerto prohibit ratediscrimination,but that Section623(e)(1) providesthatno

government“may prohibit a cableoperatorfrom offering reasonablediscountsto senior

288 ComcastMot. Summ.Decisionat 27.

289 IcL, citing Investigationand StudyRelativeto theAdequacyand Effectivenessof

Existing LicensingandRegulationof CableTelevisionOperationsin the
Commonwealthof Massachusetts(CableDivision, submittedto MassachusettsGeneral
Court, JointCommitteeon GovernmentRelations,January1999).

290 ~, citing City of New York v. FCC, 486 U.S. 57, 64 (1988); Time Warner

Entertainment,Co. v. FCC, 56 F.3d 151, 197, 188 (D.C. Cir. 1995); Townof
Norwood v. Adams-RussellCo., 406 Mass.604, 611—12 (1990).

291 ComcastOpp. FraminghamMot. Summ.Decisionat 37.

292 Ici.~at 39.
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citizensor othereconomicallydisadvantagedgroupdiscounts.“293 Comcastarguesthat while

this sectionlimits a franchisingauthority’sability to precludevoluntaryseniordiscounts,it

nowhereimplies a right to compelsuchdiscounts. Comcastmaintainsthat this sectionshould

be readin contrastwith Section623(e)(2),which permits franchisingauthoritiesto “requir[e]

and regulat[e]the installationor rentalof equipmentwhich facilitatesthereceptionof cable

serviceby hearingimpairedindividuals.”294 Comcastarguesthat hadCongressintendedto

leave local regulatorswith the authorityto “require and regulate”seniordiscounts,it would

havedraftedsubsection(e)(1) consistentlywith subsection(e)(2)P295

(2) Framingham

Framinghamassertsthat negotiatinga seniordiscountis allowableunder federallaw

anddoesnot constituterateregulation.296 Framinghamclaimsthat its legal right to require

sucha discountarisesfrom Section623(e)(1).297 Framinghamarguesthat theFCC has

repeatedlyfoundthat “the specific seniorrateprovisionsin theagreementare solely within the

purviewof local law.”298 Accordingto Framingham,theFCCheld, in Matterof Harron

CommunicationsCorp., that “[ajlthough theseniorcitizen discountsare requiredin Harron’s

293 Id.

294 Id.

295 Id.

296 FraminghamMem. Summ.Decisionat 34.

297 Id. at 32.

298 j~,quotingIn theMatter of City of Antioch, California, No. CSR-5239-R,¶ 12

(FCC Feb. 2, 1999).
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Rocklandsystemfranchisesand maynot havebeenoffered . . . withouta franchise

requirement,themerepresenceof a franchiserequirementdoesnot automaticallyresult in a

cableoperator’sright to recoverits valueasanexternalcost.”299 Framinghamstatesthat the

CableDivision hasrecognizedthat suchdiscountsareallowedunderfederal ~

Framinghamclaimsthat a seniordiscountis a local needthatComcastrefusedto

addressor provideexplanationfor its discontinuanceP301 Framinghamcontendsthatthefact

that seniordiscountswereincludedin prior licensesfor over 20 yearsdemonstratesthat the

costof suchdiscountsis reasonableP302 FraminghammaintainsthatalthoughComcasthas

statedthat it intendsto continuethe seniordiscount,it shouldnot be permittedto excisethe

termfrom thefranchisewithout a showingof hardship.303 Framinghamcontendsthat it is not

requiredto renewa cablelicenseagreementbasedon anunenforceableletter of intent.304

299 Id. at 33, quotingIn theMatterof HarronCommunicationsCorp., 15 FCCRcd. 7901,

DA 00-1002,CSB-A-0622, ¶ 9 (FCC May 5, 2000).

~°° FraminghamOpp. ComcastMot. Summ. Decisionat 27, citing Investigationand Study
Relativeto theAdequacyand Effectivenessof Existing LicensingandRegulationof
CableTelevisionOperationsin theCommonwealthof Massachusetts(CableDivision,
submittedto MassachusettsGeneralCourt, Joint CommitteeonGovernmentRelations,
January1999).

301 FraminghamMem. Summ. Decisionat 31; see~ ~ at 33, citing Tr.III at 54—55.

302 Id. at3l.

303 FraminghamMem. Summ. Decision I~Lat 34

304 FraminghamOpp. ComcastMot. Summ. Decisionat 26.
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c. Analysis

Eachparty relieson its interpretationof Section623 to supportits positionwith respect

to discountsprovidedto seniorcitizens. Section623(d)containsthegeneralrequirementthat

cableoperatorsmaintainan “uniform ratestructure.” Section623 allows anexceptionto the

generalrule by deemingreasonablediscountsto seniorcitizensnondiscriminatory.The

subsectioncreatesno obligations,andpreservesexisting statejurisdiction,305exceptthat the

CableDivision maynot prohibit a cableoperatorfrom offering reasonablediscountsto senior

citizensor otherdisadvantagedgroups.

We contrastSection623 (e)(1) with Section623(e)(2),which permits franchising

authoritiesto “requir[eI andregulat[e] the installationor rental of equipmentwhich facilitates

thereceptionof cableserviceby hearingimpairedindividuals.” As Comcastargues,had

Congressintendedto leavelocal regulatorswith the authorityto “require andregulate” senior

discounts,it would havedraftedsubsection(e)(1) consistentlywith subsection(e)(2). Thus,

the import of Section623(e)(1)is only that a reasonableseniorratediscount,if offeredby the

cableoperator,mustbeacceptedby thefranchisingauthority.

In furthersupportof its position,Framinghamalso relieson prior statementsof the

CableDivision. Framinghamgivestoo muchmeaningto the CableDivision’s recognitionthat

someoperatorsvoluntarily offer seniordiscountsandthat suchoffersareoccasionallymade

during licensenegotiations. The CableDivision’s statementthatthe issueof seniordiscounts

is left to licensenegotiationswasnot intendedto createa legal right of local franchising

305 G.L. c. 166A, § 15.
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authoritiesto requireseniordiscountsasa conditionof approvinga franchise. Rather,it was

anobservationthat thereis no federalor statelaw requirementto providesucha discount,and

that sucha term,like manyotherfranchisetermsthatwe addressin this Order,may beoffered

by thecableoperatorasabargained-forterm duringnegotiations.

Moreover,asHarrondemonstrates,seniordiscountsare not eligible for externalcost

treatment,but ratherare simply discountsfrom establishedratesthat maynot be recovered

from other ratepayersby chargingarateexceedingthemaximumpermittedrateestablished

undertheFCC‘s rules•306 Harronfurtherstatesthat seniorcitizendiscountsarenot the kinds

of costsrecoverablethrougha cost-of-serviceshowing.307 The impositionof a seniorcitizen

discountby an issuingauthoritywould thusreducea cableoperator’srevenues. It therefore

follows that if a cableoperatoris to forgo suchrevenues,it must bevoluntaryand maynot be

imposedby an issuingauthority. Thus,the refusalto offer a seniorcitizendiscountmay not

be a factorin denyinga licenserenewalasamatterof law. Nevertheless,weencouragethe

continuationof seniorcitizendiscountswhetherofferedin the courseof licensenegotiationsor

asa separateagreement,and weexpectcableoperatorsto honorall agreementsto providesuch

discounts.

306 Harronat ¶~[9—10.

307 Id. at~J9—11.


